State of Colorado

Nancy E. Friedman, Chairperson

Matt Smith, Vice-Chairperson INDEPENDENT ETHICS COMMISSION
633 17th St., Ste. 1300, Denver, CO 80202
Ph.: 303/866-5727

Fax: 303/866-3777

E-mail: jane.feldman@state.co.us
www.colorado.gov/ethicscommission

Sally H. Hopper, Commissioner
Larry R. Lasha, Commissioner
Roy Wood, Commissioner

Jane T. Feldman, Executive Director
POSITION STATEMENT 08-01 (Gifts)
[. Introduction

The Colorado Constitution authorizes the Independent Ethics Commission ("IEC"
or “Commission”) to give advice and guidance on ethics issues arising under Article
XXIX of the Colorado Constitution and any other standards of conduct and reporting
requirements as provided by law. The IEC issues this Position Statement for the
purpose of clarifying the provisions of Section 3(1) and (2) of Article XXIX of the
Colorado Constitution (“Section 3”). In this Position Statement, the Commission
responds to the uncertainty surrounding Section 3(1) and (2), relating to gifts. Itis the
Commission’s hope that this Position Statement will increase the awareness of public
officials and employees and the public at large. The Commission encourages public
employees and officials to request further clarification if needed, through a request for
advisory opinion.

[I. Guiding Principles

Article XXIX is a voter-approved amendment (Amendment 41) to the Colorado
Constitution. There is confusion regarding the provisions of the Article and what the
intent of the voters of Colorado was in approving Amendment 41. Although the
Commission is not a court of law, it is charged with interpreting the provisions of Article

XXIX. “The purpose of the independent ethics commission shall be to ...issue advisory



opinions on ethics issues arising under this article and under any other standards of
conduct and reporting requirements as provided by law.” Section 5(1). “(T)he language
of the Amendment creates a super-agency, a commission set apart from the legislative
and executive branches of government so as to supervise the ethical conduct of both
branches, and given the authority to administer, implement, and enforce the

Amendment’s provisions.” Developmental Pathways v. Ritter, 178 P.3d 524, 527 (Colo.

2008).

The Commission is mindful of several standards established by the Colorado
Supreme Court in interpreting voter-initiated constitutional amendments. To the extent
possible, courts should “ascertain and give effect to the intent of the electorate adopting

the amendment.” Bolt v. Arapahoe County Sch. Dist. No. Six, 898 P.2d 525, 532 (Colo.

1995). To determine the intent of the voters, courts should look at the plain meaning of
the words used, and if the intent of the voters is not clear from the language, an
amendment should be construed in light of the objective sought to be achieved, and the

“mischief to be avoided by the amendment.” Zaner v. City of Brighton, 917 P.2d 280,

283 (Colo. 1996), citing People in the Interest of Y.D.M., 197 Colo. 403, 407 (1979).

Further, ...”In construing constitutional language, each clause and sentence must be

presumed to have purpose and use.” In re: Interrogatories relating to the Great

Outdoors Colorado Trust Fund, 913 P. 2d 533, 542 (Colo. 1996). “Courts should

consider the amendment as a whole and, when possible, adopt an interpretation which
harmonizes different constitutional provisions rather than an interpretation which would
create a conflict between such provisions.” Zaner, 917 P.2d at 283. In reviewing a

voter-initiated amendment, the Court stated, “(c)ourts should not engage in a narrow or



technical reading of the language contained in the initiated constitutional amendment, if
to do so would defeat the intent of the people.” Zaner, 917 P. 2d at 283. Further, any
interpretation of a constitutional amendment that results in an “absurd result” should be

avoided. In re Interrogatories on House Bill 99-1325, 979 P.2d 549, 557 (Colo. 1999);

Bolt, 898 P.2d at 532.
The Commission is also cognizant of the legal principle that when there is more
than one way to interpret a legal provision, the interpretation that makes the provision

constitutional, rather than one that does not, must be chosen. Harris v. United States,

536 U.S. 545, 555 (2002). And finally, the Commission determined that it would employ
a reasonable, common sense approach to interpreting the issues raised by Article XXIX
of the Colorado Constitution.

In this Position Statement, the Commission attempts to follow these constitutional
guidelines, and to interpret Article XXIX in a manner that preserves the intent of the
electorate. The Commission believes that the voters of Colorado approved Amendment
41 in order to improve and promote honesty and integrity in government and to assure
the public that those in government are held to standards that place the public interest
above their private interests.

The Commission believes that the statements contained in Section 1, Purposes
and Findings, reflect the intent of the voters. That section provides:

(a) The conduct of public officers, members of the general assembly, local

government officials, and government employees must hold the respect and

confidence of the people;

(b) They shall carry out their duties for the benefit of the people of the state;



(c) They shall, therefore, avoid conduct that is in violation of their public trust or
that creates a justifiable impression among members of the public that such trust
is being violated;

(d) Any effort to realize personal financial gain through public office other than
compensation provided by law is a violation of that trust; and

(e) To ensure propriety and to preserve public confidence, they must have the
benefit of specific standards to guide their conduct, and of a penalty mechanism
to enforce those standards.

The intent of the voters to deter any breach of the public trust for private gain is
reinforced in Section 6, which states that those who breach the public trust for private
gain or induce such breach shall be liable for monetary penalties.

The Commission interprets the term “public trust” to mean that government
employees and officials shall carry out their duties for the benefit of the people of
Colorado.!

In its deliberations, the IEC also reviewed the history of the Amendment,
including the Review and Comment hearing before Colorado Legislative Council and
the Office of Colorado Legislative Legal Services, the various versions of the “Blue
Book,” the “Blue Book” hearing before the Committee on Legislative Council, and public
comments of the proponents of the Amendment. The IEC studied advice given on
Article XXIX by several sources, including the Colorado Attorney General, Denver City
Attorney, and staff to the General Assembly. In addition, the IEC reviewed the laws and
advisory opinions of numerous states and municipalities across the country, including

those on which Amendment 41 was reportedly based. Finally, the IEC examined

relevant court documents, oral arguments, and decisions, including the Colorado

! See, e.g., 24-18-103, C.R.S., “The holding of public office or employment is a public trust, created by the
confidence which the electorate reposes in the integrity of public officers, members of the general assembly, local
government officials, and employees.”



Supreme Court’s opinion in Developmental Pathways v. Ritter, 178 P.3d 524 (Colo.

2008). Review of these materials was valuable in giving members of the Commission
insight into the intent of the voters.

lll. Applicable Law
Section 3 of Article XXIX reads in relevant part:

(1) No public officer, member of the general assembly, local government official,
or government employee shall accept or receive any money, forbearance, or
forgiveness of indebtedness from any person, without such person receiving
lawful consideration of equal or greater value in return from the public officer,
member of the general assembly, local government official, or government
employee who accepted or received the money, forbearance or forgiveness of
indebtedness.

(2) No public officer, member of the general assembly, local government official,
or government employee, either directly or indirectly as the beneficiary of a gift or
thing of value given to such person's spouse or dependent child, shall solicit,
accept or receive any gift or other thing of value having either a fair market value
or aggregate actual cost greater than fifty dollars ($50) in any calendar year,
including but not limited to, gifts, loans, rewards, promises or negotiations of
future employment, favors or services, honoraria, travel, entertainment, or special
discounts, from a person, without the person receiving lawful consideration of
equal or greater value in return from the public officer, member of the general
assembly, local government official, or government employee who solicited,
accepted or received the gift or other thing of value.

(3) The prohibitions in subsections (1) and (2) of this section do not apply if the
gift or thing of value is:

*k%k

(g) Given by an individual who is a relative or personal friend of the recipient on a
special occasion.

**k%k

IV. Discussion
Section 3 prohibits a public official or employee from soliciting, accepting or
receiving any gift or other thing of value worth more than $50 in any calendar year, from
a person, without that person receiving lawful consideration of equal or greater value in

return, unless it falls under a listed exception. This prohibition extends to the



solicitation, acceptance or receipt, either directly or indirectly, as the beneficiary of a gift

or thing of value given to a spouse or dependent child.

A. The Commission finds that acceptance of the following “things of value” is
permissible because there is lawful consideration of equal or greater value.

1. Scholarships

There has been considerable discussion regarding whether Article XXIX (3)
prohibits a public employee or official, or that person’s spouse or dependent child, from
accepting a scholarship. The IEC has determined that, in most circumstances, the
acceptance of scholarships is permissible for the following reasons:

a. Section 3(2) prohibits the solicitation, acceptance or receipt of any gift or
other thing of value worth more than $50 from a person, without that person receiving
lawful consideration of equal or greater value in return. Although scholarships are
generally awarded based upon past performance or need, they are also conditioned on
some sort of future performance, which, in the IEC’s opinion, constitutes lawful
consideration; e.g., attending an in-state college or university, maintaining a certain
grade point average, satisfying a curriculum course load, attending class, meeting the
school’s minimum academic standards. In addition, the grantor of the scholarship
usually has the discretion to withdraw the scholarship if the minimum requirements are
not met.

b. In the Commission’s view, there is no violation of the public trust provided
that the scholarship is awarded using objective criteria and is available to all those who

meet those criteria.



c. Section 3 provides that no public employee or official may directly or
indirectly be the beneficiary of a gift or other thing of value given to that person’s spouse
or dependent child. The Commission believes that receipt of a scholarship would not be
a direct or indirect benefit to the public employee or official because there is no legal
obligation to pay for a college education.

2. Honoraria

The Commission has determined that public employees and officials generally
may accept honoraria for speaking before business or civic groups or writing
publications. An honorarium is distinguished from a consulting or speaking fee, in that it
is a token payment in exchange for speaking before a particular group or preparing a
publication. However, in some situations, receipt of an honorarium could create ethical
problems. To help public employees and officials distinguish between permissible and
impermissible honoraria, the Commission has established the following guidelines to
identify when an honorarium of more than $50 may be accepted. Where there is a
guestion on a specific case, a request for advisory opinion is encouraged.

Honoraria of more than $50 are permissible, provided that:

a. Delivering the speech or writing the publication is not part of the public official's
or employee’s official duties;

b. Public resources are not used in the preparation of the speech or publication
(including computers, telephones, staff, etc.);

c. Government time is not used for the preparation or delivery of the speech or
publication;

d. The amount of the honorarium is reasonably related to the services the public
employee or official is being asked to perform. (This can be deemed to be lawful
consideration of equal or greater value); and



e. Neither the sponsor of the speech nor the source of the honorarium is a

person or entity with whom the public official or employee has had, or reasonably

expects to have, dealings in his or her official capacity.

3. Insurance Proceeds

In the case of insurance proceeds, there is usually lawful consideration provided
by the public employee or official because they have paid premiums to an insurance
company, just like other customers. With regard to a life insurance policy, where the
beneficiary has not paid premiums, there is no breach of the public trust if payment is
based upon the personal relationship of the parties. For example, a public official or
employee may be the beneficiary of a parent’s or spouse’s life insurance policy, and this

would not raise any ethical concerns. Reduced premiums are also permissible,

provided that they are offered to all similarly situated.

B. The Commission finds that acceptance of the following things of value is not a
breach of the public trust and is therefore permissible.

The Commission believes that government officials and employees should not be
prohibited from accepting offers and benefits given to the general public or a class of
people under circumstances where others receive the same opportunity. It would be
unfair to penalize people because they are in government, any more than they should
not be rewarded for being in government.

1. Prizes

If a prize is awarded to a public official or employee, then, assuming that the
competition was fair, was open to everyone similarly situated, that it was not rigged in

favor of the public employee or official, and that there is no evidence that the prize is



being given based upon the official’'s or employee’s governmental status, acceptance of
a prize is not a breach of the public trust and is therefore permissible. This includes
scholarly recognition such as the Nobel Prize, where the Prize is awarded based upon
extraordinary achievement, and not to influence a particular official decision.
2. Raffles, Lotteries and Silent Auctions

Acceptance of winnings in raffles, lotteries or silent auctions is not a violation of
the public trust and is therefore permissible. There may be lawful consideration -- to
enter a lottery or raffle, one might purchase a ticket in exchange for the opportunity to
win; the highest bidder wins the item in a silent auction. In those situations where a
ticket was not purchased (e.g., a card put into a fishbowl), a public employee or official
has an equal opportunity to win as the other entrants. Therefore, the Commission finds
that the acceptance of winnings in raffles, lotteries and silent auctions is permissible,
provided that these contests are not rigged in favor of the public employee or official

based upon his or her governmental status.

C. The Commission finds that acceptance of the following things of value
is not a violation of the public trust and is therefore permissible, because it is the
family or personal relationship, rather than the potential to influence official
action, that is the controlling factor.

1. Inheritances

The Commission believes that inheritances are usually given because of the
close personal relationship of the people involved, rather than the public status of the

recipient. There is no violation of the public trust, because it is that close personal



relationship that controls. Therefore, the Commission believes that inheritances do not
raise any ethical issues. This does not apply, of course, to those situations in which
there is undue influence, coercion, or other circumstance that would cause a breach of
the public trust.

2. “Special Occasion”

One of the exceptions to the Section 3 gift ban is a gift or thing of value “given by
an individual who is a relative or personal friend of the recipient on a special occasion.”
The term “special occasion” is not defined in the Article. The Commission believes that
the term “special occasion” should be broadly construed so as not to preclude public
employees and officials from enjoying social situations available to other citizens. The
term “special occasion” should not be restricted to birthdays, anniversaries and
holidays; nor should it necessarily mean events that are rare or unusual. A special
occasion may occur on a regular basis, such as a weekly meal with friends or family.

Therefore, the Commission finds that gifts or other things of value given by
relatives or personal friends are not a breach of the public trust and are therefore
permissible provided that:

1. It can be shown under all of the relevant circumstances that it is a family or

personal relationship rather than the governmental position that is the controlling

factor; and

2. The public official’s or employee’s receipt of the gift or other thing of value

would not result in or create the appearance of:

Using his or her office for personal benefit;
Giving preferential treatment to any person or entity;

Losing independence or impatrtiality; or
Accepting gifts or favors for performing official duties.

apop
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The Commission recognizes that it has not addressed all of the issues raised by
Section 3, Article XXIX of the Colorado Constitution. However, these are among the
most frequently raised issues since the passage of Amendment 41. The Commission
intends to issue additional Position Statements on other topics within the coming weeks
and months. This, as all Position Statements, is intended to give broad guidance to
government officials and employees and the public. The Commission encourages
individuals with particular questions to request more fact-specific advice through

requests for advisory opinion and letter ruling.

The Independent Ethics Commission

Nancy E. Friedman, Chairperson

Matt Smith, Vice Chairperson, dissenting in part, concurring in part
Sally H. Hopper, Commissioner, dissenting in part, concurring in part
Larry R. Lasha, Commissioner

Roy Wood, Commissioner

October 6, 2008
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